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Welcome to Piper Alderman’s bulletin looking at competition and 
consumer law. In this bulletin we seek to inform on developments 
in these areas of law and trade practices generally. 
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ByteCard Pty Limited alleging a breach of the unfair 
contract terms provisions of the ACL, as Partner, Anne 
Freeman reports.  

company. The decision could have implications in the way 
that acquisitions and tender processes are undertaken, 
especially when undisclosed bidders are involved. Senior 
Associate, Bill Fragos discusses the case. 

 

C o M P e t i t i o n  A n D  C o n s u M e r  n e w s

highlights some of the issues.

8
More woes for energy  
door-to-door salespeople 
Following the ACCC’s successful action 
against Neighbourhood Energy Pty Ltd in 
relation to its door-to-door sales activity, 

the ACCC has now obtained orders against AGL Sales Pty 
Ltd and AGL South Australia Pty Ltd, as Partner, Anne 
Freeman reports.  



www.piperalderman.com.au 2 May 2013

Drill, baby, drill! A lesson in deals and grinding 
mills 
A recent decision of the Federal Court highlighted the risks when covertly buying 
your competitor’s subsidiary company. The decision could have implications in 
the way that acquisitions and tender processes are undertaken, especially when 
undisclosed bidders are involved. Senior Associate, Bill Fragos discusses the case.   

Norcast v Bradken was the first case to 
apply new cartel laws, which extend the 
cartel provisions under the Competition 
and Consumer Act (Act) to conduct 
outside of a formal market. It is also 
a timely warning for those businesses 
engaging in mergers and acquisitions to 
tread carefully. 

THE PLAYERS

norcast
A company controlled by the Swiss private 
equity group Pala Investments. Norcast 
decided that it wanted to sell its subsidiary 
Norcast Wear Solutions (NWS), a Canadian 
mining-related company.

uBs 
A company contracted by Norcast to 
undertake the sale process. UBS prepared 
documents and materials spruiking the sale.

Bradken 
An Australian mining-related company 
supplying goods and services relating 
to grinding mills. Considered to be a 
competitor to Norcast.

Castle Harlan 
A US private equity investment firm. 
Engaged by Bradken to obtain information 
from UBS about the sale of NWS by 
Norcast.

Events

Bradken’s ultimate goal was to buy NWS. 
But how does Bradken do this when 
Norcast, it seems, does not want to sell 
to Bradken? This view was apparently 
formed as a result of some prior 
exchanges between Bradken and Norcast. 

So, Bradken engages Castle Harlan. 
Bradken and Castle Harlan correspond 
about the sale, and eventually strike a deal 
- Castle Harlan will bid for NWS. They 
actively conceal Bradken’s involvement. 
Indeed, Castle Harlan even allegedly 
denies an enquiry from UBS that it plans 
to on sell NWS to Bradken.

Castle Harlan buys NWS for $190m. 
Within a day Castle Harlan on sells 
NWS to Bradken for just over $212m. 
Unsuprisingly, Norcast was upset. 

Claim

Norcast filed proceedings alleging both 
contraventions of the cartel provisions, 
including bid rigging provisions, as well as 
misleading or deceptive conduct on the 
part of both Castle Harlan and Bradken. 
Norcast also alleged that Bradken’s CEO 
Brian Hodges and Chairman Nick Greiner 
(former Premier of New South Wales) 
were involved in those breaches.

Cartel provisions attract both criminal and 
civil sanctions. Interestingly, in this case, 
the ACCC did not get involved, leaving 
Norcast to proceed.



Bid rigging?

In addition to the general misleading or 
deceptive conduct provision, Norcast 
alleged bid rigging on the part of the 
Bradken and Castle Harlan. Bid rigging 
cartel provisions of the Act can be 
established where there is:

•	 a contract arrangement or 
understanding between parties

•	 at least two of those parties are 
in competition or likely to be in 
competition with each other in 
relation to the supply or acquisition 
of particular goods or services, and

•	 a purpose of that contract 
arrangement or understanding is to 
ensure that in the event of a request 
for bids, one of the parties bids and 
the other party(ies) does not bid.

Findings

The Court found in favour of Norcast on 
each of its claims. 

Norcast established that there were 
breaches of the bid rigging provisions. 
Whilst Castle Harlan put it in a bid, it did 
not matter that Bradken had not put in 
a bid with Norcast - only that Norcast’s 
request for bids existed. 

It was irrelevant to the Court that 
Norcast or NWS were companies based 
overseas (whether in Canada or ultimately 
Switzerland). Bradken had put strong 
submissions on the lack of connection to 
Australia, given that it was only Bradken 
that was based here (and it had not put in 
any bid). The Court was not convinced. 

The Court also found that it was at least 
possible with respect to the bidding of 
NWS that Bradken and Castle Harlan 
could have otherwise been in competition 
with each other. Bradken had argued that 
they could not have been in competition 
and further, they would not have been in 
competition with each other in Australia.

The other aspect of the decision which 
draws attention is the manner in which 
the Court interprets the relationship 
between Norcast and Bradken. Bradken 
perceived it was being excluded 
from the transaction based on some 
correspondence with Norcast. The Court 
effectively extended this perception to 
imply a term in the arrangement between 
Bradken and Castle Harlan that Bradken 
would not bid for NWS. However, 
why would such a term be necessary 
if Bradken thought it had no chance of 
getting NWS from Norcast?

If the Court’s findings are upheld 
on appeal the decision could have 
implications in the way that acquisitions 
and tender processes are undertaken, 
especially when undisclosed bidders are 
involved. An undisclosed principal and an 
agent/tendering party will need to ensure 
that there is no possibility that they are in 
competition with each other. 

In the context of some tenders and 
auctions there may be a high risk of 
contravention of the Act as it may be 
easier to establish that two parties are 
“in competition” or “likely to be in 
competition”. This may be especially the 
case when dealing with the acquisition of 
real property. In many instances the use of 
undisclosed bidders is an appropriate way 
for a party to acquire goods or services 
in order to avoid the risk of paying too 
much for those goods or services. For the 
moment, businesses will have to be wary 
and review their strategies when engaging 
in mergers and acquisitions.
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Silence

The Court found Castle Harlan’s and 
Bradken’s silence about their arrangements 
and the particular representations by Castle 
Harlan to Norcast regarding its intention and 
ability to fund the transaction constituted 
misleading or deceptive conduct.

Involvement of Greiner and Hodges

Greiner and Hodges were both found to 
be involved in the relevant conduct, that 
they aided and abetted or were otherwise 
knowingly concerned in the breaches of 
the Act by Bradken (and Castle Harlan). 
Accordingly, there is potential for them to be 
prosecuted by the ACCC, though that may 
be unlikely pending an appeal and considering 
that the conduct was a “one off”, as opposed 
to a course of conduct as was the case in other 
prosecutions (for example in Visy).

Loss

The Court calculated Norcast’s loss as 
$US22.4m, being the difference in the price 
paid to it by Castle Harlan and the amount 
Bradken paid Castle Harlan. Implicitly, 
according to the Court, Bradken would have 
paid Norcast $212.4m had it bid directly for 
NWS.

Observations

A wide interpretation was given by the Court 
to the bid rigging provisions of the Act. It was 
not a case, for example, where two parties 
agreed that one party would put in a lower 
bid on a tender and that perhaps on the next 
tender, the other party would put in the lower 
bid.

What is particularly interesting in this case is 
how the Court rationalised in a broad way 
the “competition” aspect as between Castle 
Harlan and Bradken. Sure, Bradken may be 
in competition with Norcast, however Castle 
Harlan is not exactly in the mining and grinding 
business. The Court found that Bradken and 
Castle Harlan were either “in competition” 
or “likely to be in competition”, at least with 
respect to this transaction. This is a likely point 
for the appeal which has been filed.

For further information contact: 

 Bill Fragos, Senior Associate 
 t  +61 8 8205 3446   
bfragos@piperalderman.com.au
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Background 

The guidelines has been written in light 
of the ACCC’s experience in issuing 
infringements since the inception of the 
Australian Consumer Law (ACL) in 2010. 

Infringement notices exist to deal with 
relatively minor contraventions of the 
Competition and Consumer Act in a timely 
and cost effective manner. The ACCC will 
issue an infringement notice if it believes 
that there has been:

 � a breach of the unconscionable 
conduct provisions

 � a breach of the unfair practices 
provisions

 � a breach of certain unsolicited 
consumer agreement and lay-by 
agreement provisions

 � a breach of certain product safety and 
product information provisions

 � a failure to respond to a 
substantiation notice

 � a breach of the provisions of false or 
misleading information to the ACCC 
in response to a substantiation notice.

ACCC infringement notices – Pay heed to the 
guidelines
The ACCC has recently issued a guideline for businesses about its use of 
infringement notices. Lawyer, Carla Slyney provides a summary.  

Penalty amounts

The guideline states that penalty amounts will vary (based on the contravention/s) but 
are commonly as follows:

When is the ACCC more likely to 
issue an infringement notice?

The following are circumstances that have 
been identified as attracting infringement 
notices as opposed to other action (such as 
court proceedings):

 � where the ACCC forms the view that 
the contravening conduct is relatively 
minor or less serious

 � where there have been isolated or non-
systemic instances of non-compliance

Entity Amount for each contravention
Corporation $10,200

Listed Corporation $102,000

Individual $2,040

 � where there have been lower levels 
of consumer harm or detriment

 � where the facts are not in dispute 
or where the ACCC considers the 
circumstances giving rise to the 
allegations are not controversial

 � where infringement notices form part 
of a broader industry wide conduct.
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The ACCC may also issue multiple 
infringement notices in circumstances it 
deems appropriate including where there 
have been multiple contraventions, where 
the contraventions have occurred over 
numerous mediums and to deter similar 
conduct.

What should a business do if it 
receives an infringement notice?

By way of summary: 

 � The ACCC will provide the recipient 
with the infringement notice and 
information as to why it was issued.

 � After receiving the infringement 
notice, a recipient should consider 
the alleged contravention and gather 
all of its information regarding the 
alleged conduct.

 � The infringement notice will stipulate 
that payment is due within 28 days. 
A recipient is able to request an 
extension of time from the ACCC for 
a further 28 days. This request is to 
be submitted in writing to the ACCC 
as soon as possible and is to outline 
reasons for seeking the extension. It 
is important to advise the ACCC:

 » whether payment of the 
infringement notice penalty is 
intended (or will the recipient be 
seeking to have the infringement 
notice withdrawn)

 » whether circumstances do not 
permit payment within the 
specified period

 » why an extension will assist 
compliance.

The ACCC will provide its response 
regarding a requested extension in 
writing.

 � If a party believes that the 
infringement notice should be 
withdrawn because it does not believe 
that it engaged in the alleged conduct, 
it should write to the ACCC seeking 
a withdrawal of the infringement 
notice and provide the ACCC with 
information related to the alleged 
contravention.

 � Any request to withdraw an 
infringement notice:

 » must be prior to payment due date

 » must be in writing

 » should provide evidence of 
information that may assist the 
ACCC in deciding whether or 
not to withdraw the infringement 
notice.

 � The ACCC will make its decision 
regarding the withdrawal by the due 
date of payment. If the infringement 
notice is withdrawn, the ACCC 
will determine if further action is 
appropriate.

 � If payment is not made by the 
recipient when it is due and payable, 
the ACCC may pursue the matter in 
court. If this course follows a rejection 
by the ACCC of a withdrawal 
request, the material provided by the 
recipient to the ACCC cannot be 
used in evidence against the recipient 
in proceedings.

What happens if a recipient pays 
or does not pay an infringement 
notice penalty?

 � Payment must be made in accordance 
with the details outlined on the 
infringement notice.

 � Payment does not mean that a 
recipient has necessarily contravened 
the Act (this element is similar to an 
out of court settlement where there 
are no admissions regarding liability).

 � The ACCC can’t commence court 
proceedings following payment.

 � There is no legal obligation for a party 
issued with an infringement notice 
to pay it. However, this leaves the 
matter unresolved and the ACCC is 
entitled to pursue the matter through 
the court. This carries risk as court 
imposed sanctions are likely to be 
more significant.

ACCC infringement notice register

Every matter, whether litigated 
or resolved by way of payment of 
infringement notice or an alternative 
sanction, is to be made public. 

The ACCC maintains an online register 
available on its website listing paid 
infringements notices which contain the 
following details:

 � the person who paid the notice

 � the infringement notice number

 � the date paid

 � the section of relevant legislation 
from ACL.

The ACCC maintains the register for 
deterrence and educational purposes.

Often the ACCC will issue media releases 
in respect of significant matters involving 
infringement issues. 

For further information contact: 

 Carla Slyney, Lawyer 
 t  +61 2 9253 9960   
cslyney@piperalderman.com.au
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Authorisation guidelines up for review
On 6 May 2013 the ACCC issued Draft Authorisation Guidelines 2013 for public 
comment. Senior Associate, Bill Fragos highlights some of the issues.

Competition Law is a complex area of 
law. Sometimes it can be difficult for 
businesses (and even the most skilled 
lawyers) to understand whether particular 
business conduct infringes aspects of the 
Competition and Consumer Act (Act). 

As such, the Act has incorporated 
an “authorisation process”. That is, 
a business can seek authorisation for 
conduct or arrangements that may risk 
breaching provisions of the Act so long as 
there is an overriding public benefit to the 
conduct.

There are numerous and quite varied 
instances where authorisations have been 
granted. Some recent examples include: 

•	 doctors and/or dentists who have a 
shared practice and who wish to set 
prices

•	 airlines which wish to coordinate 
passenger or freight operations 

•	 coal producers which wish to 
collectively negotiate usage of rail and 
ports.

Recently the ACCC issued Draft 
Authorisation Guidelines 2013 for public 
comment. The last substantive review 
occurred in 2007. 

The ACCC reviews the guidelines for a 
number of reasons – it seeks to work with 
businesses and lawyers to ensure that the 
guidelines are practical, clear and explain 
the processes and analytical framework 
applied by the ACCC in assessing 
authorisation applications. This includes 
what may constitute public benefit and 
public detriment. Reviews of the guidelines 
also remind businesses and raise awareness 
of the approval processes available to 
businesses. 

The Draft Authorisation Guidelines 2013 
provide a comprehensive update, based on 
the recent experiences of the ACCC and 
decisions of the Australian Competition 
Tribunal.

Key changes to the Draft Authorisation 
Guidelines 2013 include:

•	 clarification of the ACCC’s approach 
in identifying the ‘future with and 
without’ which assists in assessing 
the likely public benefit and public 
detriment from conduct for which 
authorisation is sought following a 
relevant Tribunal decision

•	 explanation of the current practice 
of the ACCC in adopting a market 
failure framework for assessing public 
benefits and detriments

•	 recognition that the ACCC’s power 
to grant authorisation is discretionary 
following a relevant Tribunal decision  

•	 clarification of the ACCC’s power 
to impose conditions when it grants 
authorisation.

The ACCC has invited submissions on 
the Draft Authorisation Guidelines 2013. 
Please click here. 

If you would like to discuss with us issues 
in relation to authorisation for particular 
conduct under the Act, or alternatively 
the Draft Authorisation Guidelines 2013, 
please do not hesitate to contact us.

the closing date for submissions 
is Friday 31 May 2013. Written 
submissions should be forwarded to 
adjudication@accc.gov.au

For further information contact: 

 Bill Fragos, Senior Associate 
 t  +61 8 8205 3446   
bfragos@piperalderman.com.au

https://consultation.accc.gov.au/communications/authorisation-guidelines
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The ACCC gave fair warning to 
businesses and now it has demonstrated 
that businesses need to take its stance on 
unfair contracts terms seriously. 

As we reported in the April 2013 
Competition and Consumer News, following 
industry consultation in relation to 
problematic terms, the ACCC is now 
looking at taking enforcement action 
over unfair contract terms. The ACCC 
commenced proceedings in late April in 
the Melbourne Registry of the Federal 
Court against ByteCard (otherwise known 
as Netspeed Internet Communications), 
an internet service provider. 

The ACCC alleges that ByteCard’s 
standard for consumer contract contains 
unfair terms as follows:

•	 terms which enable ByteCard to 
unilaterally vary the price under an 
existing contract without providing 
the customer with a right to 
terminate

•	 terms which require the customer 
to indemnify ByteCard in any 
circumstance, even where the 
contract has not been breached, and 
the liability, loss or damage may have 
been caused by ByteCard’s breach of 
contract, and 

•	 terms which enable ByteCard to 
unilaterally terminate the contract at any 
time with or without cause or reason. 

The ACCC is seeking declarations that 
these terms are void. It has commenced 
the proceeds in the Fast Track List and the 
matter is listed for a scheduling conference 
on 13 June 2013. 

The action is a timely warning to 
businesses to review their standard form 
contracts and take action to vary terms 
which may be considered unfair. Click 
here for our tips about this.

ACCC unleashes the dogs in its first unfair 
contract terms prosecution 
Hot on the heels of its recent report on the review undertaken of unfair contract 
terms, the ACCC has brought proceedings against ByteCard Pty Limited alleging 
a breach of the unfair contract terms provisions of the ACL, as Partner, Anne 
Freeman reports.    

For further information contact: 

 Anne Freeman, Partner 
 t  +61 2 9253 9934
afreeman@piperalderman.com.au

http://s2.webtemplate.com.au/bridgehead/PiperAlderman/media/files/10461.pdf#page=5


[ P u B l i C A t i o n  n A M e ]

Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended to be advice on any specific professional matter. In that the effectiveness 
or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any individual author accepts any responsibility whatsoever for any acts or omissions 
resulting from reliance upon the content of any articles. Before acting on the basis of any material contained in this publication, we recommend that you consult your professional adviser.
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Justice Middleton of the Federal Court in 
Melbourne made orders on 20 May 2013 
in relation to the conduct of AGL Sales 
Pty Ltd and AGL South Australia Pty Ltd 
(the AGL companies) and CPM Australia 
Pty Ltd (CPM), the marketing company 
used by the AGL companies, in relation to 
door-to-door selling undertaken by CPM 
for the AGL companies in late 2011. 

Consent orders were agreed by the 
parties and the AGL companies have 
agreed to pay penalties of $1.555m, 
whereas CPM was ordered to pay 
$200,000 for its role in the conduct. 

The conduct included:

•	 failing to advise the consumers 
that the sales representative was 
attending at their premises to seek 
agreement to supply retail electricity 
and/or retail gas, and that the sales 
representative had to leave the 
premises immediately if requested 

•	 representations to consumers that 
the sales representatives were not 
there to sell anything, that they had 
sponsorship, approval or affiliation 
with an “investigation department” 
which was calling upon consumers 
as part of an investigation to check 
electricity and gas meters because 
of a requirement to return money 
to the consumer and that the 
consumers had been overcharged 
for electricity and/or gas when these 
matters were not the case.

Justice Middleton ordered the companies 
to contribute to the ACCC’s costs and 
made orders for corrective advertising 
and compliance programs. A decision 
has been reserved about whether a 
salesperson should have left the premises 
immediately because of the presence of a 
‘Do Not Knock’ sticker.

The case reinforces that the ACCC is 
targeting door-to-door sales practices 
and will take action in relation to practices 
which contravene the ACL.

More woes for energy door-to-door salespeople
Following the ACCC’s successful action against Neighbourhood Energy Pty Ltd 
in relation to its door-to-door sales activity, the ACCC has now obtained orders 
against AGL Sales Pty Ltd and AGL South Australia Pty Ltd, as Partner, Anne 
Freeman reports.  
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